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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Respondent determ ned a deficiency of
$11, 790 and an accuracy-rel ated penalty of $2,358 on petitioners’

1994 Federal incone tax. After concessions,! the issues for

! In the notice of deficiency, respondent determ ned that

petitioners had underreported their incone by $17,753. After

respondent conceded $3, 198, petitioners stipulated that they had

received but failed to report $14,555 of operating income from
(continued. . .)



deci si on are:

(1) Whether petitioners failed to report $14,555 of Schedul e
C, Profit or Loss From Busi ness, incone for the 1994 tax year;

(2) whether petitioners are entitled to deduct $2,035 for
travel expenses and $1, 330 for neals under section 162 as
Schedul e C busi ness expenses; and

(3) whether petitioners are |liable for the accuracy-rel ated
penal ty under section 6662(a).?2

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulated facts and the related exhibits are incorporated
herein by this reference. At the tine of filing the petition in

this case, petitioners resided in Irvine, California.

(...continued)
their | andscapi ng business. They dispute, however, that this
incone is subject to tax.

Respondent al so determ ned that petitioners had overstated
their Schedule C, Profit or Loss From Busi ness, deductions
relating to their |andscapi ng busi ness by $18,456. Respondent,
however, conceded $2, 235 of these deductions, reducing the
overstated anmount to $16,221. Petitioners then conceded $12, 856
of that ampount, |eaving $3,365 in dispute.

Before the parties’ concessions, respondent determ ned that
petitioners were subject to additional self-enploynment incone
t axes of $6,908 and entitled to an additional self-enploynent tax
deduction of $2,558. Petitioners presented no evidence at trial
regarding this issue and failed to address it on brief.
Petitioners are therefore liable for any sel f-enploynment inconme
t axes due on the additional self-enploynent incone found by the
Court. See Petzoldt v. Conmm ssioner, 92 T.C 661, 698 (1989).

2 Al section references are to the Internal Revenue Code
in effect for the year in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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During the m d-1980's, Barry Knel man began operating a
| andscapi ng business in southern California naned “Barry Knel man
Pl ant Conmpany”. M. Knel man operated the | andscapi ng busi ness as
a sole proprietorship, selling and nmai ntaining indoor plants for
busi ness offices in the Los Angeles County area. |In 1991,
petitioners decided to nove to Ghio so that their children could
be closer to the rest of their famly. Instead of selling,
relocating, or closing the | andscapi ng busi ness, M. Knel man
deci ded to continue operating the business in California.

Thr oughout 1994, petitioners maintained their residence in
OChio. During this period, the only business petitioners owned or
operated was the | andscapi ng business in southern California.
Because M. Knelman could not afford to hire a full-time enpl oyee
to manage the | andscapi ng busi ness, he traveled to California
every nonth. During 1994, M. Knel man spent nore than 6 nonths
in California, wth each stay |lasting approxi mtely 14 days.

Petitioners filed a joint Federal inconme tax return for the
t axabl e year endi ng Decenber 31, 1994. On their return,
petitioners failed to report $14,555 fromthe | andscaping
busi ness. Petitioners also clainmed $3,365 in Schedule C
deductions for the costs M. Knelman incurred traveling between
his residence in Ohio and his | andscapi ng busi ness in southern
California. The disputed deductions involve $2,035 for travel

expenses and $1, 330 for nmeals and entertai nnent expenses.



OPI NI ON

G oss | ncone

Under section 61, Congress defined gross incone as al

i ncome from what ever source derived. See Comm SSioner V.

d enshaw G ass Co., 348 U. S. 426, 430 (1955); Abrans v.

Commi ssioner, 82 T.C 403, 407 (1984). This includes incone from

a business. See sec. 61(a)(2). Petitioners do not challenge
respondent’s cal cul ation of petitioners’ inconme. Petitioners, in
fact, stipulate that during 1994, M. Knel man received, but
failed to report, $14,555 of income fromthe | andscaping

busi ness.

Not wi t hst andi ng the express | anguage of section 61
petitioners contend that they are not required to pay any Federal
inconme tax on this incone. Petitioners advance shopworn
argunments characteristic of tax-protester rhetoric that has been

universally rejected by the courts. See Wllians v.

Comm ssioner, 114 T.C 136, 138-139 (2000); Boyce v.

Commi ssioner, T.C Menp. 1996-439, affd. w thout published

opinion 122 F.3d 1069 (9th G r. 1997); Fair v. Conm ssioner, T.C

Meno. 1994-276, affd. w thout published opinion 60 F.3d 833 (9th
Cr. 1995). Petitioners allege: (1) There are no provisions in
the Internal Revenue Code requiring U S. citizens to pay Federal
i ncone tax on incone earned in the United States; (2) the inconme

whi ch the | andscapi ng busi ness earned was not gross inconme and
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thus not taxable; (3) the deficiency was not a legally
enforceabl e deficiency; and (4) petitioners were denied their

Si xth Amendnent right to confront and cross-exam ne respondent’s
enpl oyees who audited their return. W shall not painstakingly
address petitioners’ assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Gr. 1984); WIllians v. Conm Ssioner, supra

at 139. Accordingly, we sustain respondent’s position that
petitioners underreported their income by $14,555 with regard to
t he | andscapi ng busi ness.

Travel and Meal s and Entertai nnent Expenses

Petitioners claimthat they paid $2,035 for travel expenses
and $2,660 for neals and entertai nnent expenses.® The travel
expenses represent the airfare costs M. Knelman incurred flying
between his residence in Chio and his place of business in
California, whereas the neals and entertai nnent expenses
represent the cost of neals M. Knelman incurred during his trips
to California. Respondent disallowed the deductions relating to
bot h expenditures, contending that the travel and the neals and

entertai nment expenses were nondeducti bl e personal expenses and

8 Their claimto the neals and entertai nnent deduction
equal s $1, 330 after the 50-percent reduction pursuant to sec.
274(n).
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not ordinary and necessary expenses incurred in the pursuit of a
busi ness.
Deductions are strictly a matter of |egislative grace, and
t axpayers bear the burden of proving that they are entitled to
any deductions clainmed on their return. See Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992). Section

162 permts deductions for ordinary and necessary expenses
incurred in carrying on a trade or business, such as travel
expenses and neal s and entertai nnent expenses. See sec. 162(a).
Section 262, however, precludes deductions for personal,
l[iving, or famly expenses not otherw se expressly allowed. For
exanpl e, comuti ng expenses between a taxpayer’s hone and pl ace
of busi ness are personal expenses and thus not deductible. See

Conmm ssioner v. Flowers, 326 U S. 465, 469-470 (1946); Sanders v.

Comm ssi oner, 439 F.2d 296, 297 (9th Cr. 1971), affg. 52 T.C

964 (1969); Roy v. Comm ssioner, T.C Meno. 1997-562, affd.

wi t hout published opinion 182 F.3d 927 (9th Gr. 1999); secs.
1.162-2(e), 1.262-1(b)(5), Inconme Tax Regs. The fact that a

t axpayer chooses to |live a substantial distance fromhis place of
busi ness provides no exception to this general rule. See

Conmi ssioner v. Flowers, supra at 470, 473; Sisson V.

Commi ssioner, T.C Meno. 1994-545, affd. w thout published

opinion 108 F.3d 339 (9th Gr. 1996). |In addition, the living

expenses incurred as a result of this decision are al so
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nondeducti bl e personal expenses. See Conm ssioner v. Flowers,

supra at 472-474; Tucker v. Conmm ssioner, 55 T.C. 783, 786

(1971).
The rationale behind this rule is that a taxpayer is free to

choose the location of his personal residence. See Anderson v.

Conm ssioner, 60 T.C. 834, 835 (1973). |If we allowed the

t axpayer to deduct the commuti ng expenses, we would be permtting
the taxpayer to take a deduction for what is an inherently

personal expense. See id.; Alexander v. Conm ssioner, T.C Meno.

1979- 436.

In the instant case, we find that M. Knelman’s primary
notivation in traveling between Chio and California was to
commut e between the | ocations of his chosen residence and
busi ness. Had petitioners remained in southern California, their
travel i ng expenses between work and home woul d al so have been
nondeducti bl e comuti ng expenses. The distance travel ed, no
matter how far, does not change the character of the commuting

expense. See Conm ssioner v. Flowers, supra at 473.

Furthernore, petitioners have not presented any evi dence
refuting respondent’s determ nation that the neals petitioners
deduct ed were nondeductible |iving expenses incurred as a result
of their decision to live outside the State where their
| andscapi ng business is located. |In the instant case, the

t axpayers, for personal reasons, wanted to reside in Chio and
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mai ntain their |andscaping business in California. W hold that
the costs of the airfare and neal s cannot be deducted as ordinary
and necessary busi ness expenses under section 162. Therefore, we
sustain respondent’s determ nation on this issue.

Accur acy- Rel ated Penalty

Pursuant to section 6662(a), respondent determ ned that
petitioners are |liable for an accuracy-related penalty due to an
under paynent of tax attributable to negligence or disregard of
rules or regul ations. Because respondent determ ned that
petitioners had failed to report inconme, failed to maintain
proper records to substantiate the Schedul e C deductions, and
deduct ed personal expenses, respondent conputed the accuracy-
related penalty based upon the entire underpaynent.

Petitioners bear the burden of proving that section 6662

does not apply. See Rule 142(a); Tweeddale v. Conm ssioner, 92

T.C. 501, 506 (1989). Petitioners have neither offered any
evi dence regarding this issue nor provided a reasonable
expl anati on why we should not hold themliable for the accuracy-
related penalty. Accordingly, we sustain respondent’s
determ nation of the accuracy-related penalty with regard to the
under paynment associated with petitioners' concessions and this
Court's redeterm nations.

I n reaching our holdings herein, we have considered all of

petitioners’ argunents, and, to the extent not nentioned above,
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we find themto be irrelevant or without merit.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




